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work, the construction, prosecution,
completion, or repair of which, as de-
fined in this section, is carried on di-
rectly by authority of, or with funds of,
a Federal agency to serve the interest
of the general public regardless of
whether title thereof is in a Federal
agency.

Site of the work, as used in this sub-
part, is defined as follows:

(a) The site of the work is limited to
the physical place or places where the
construction called for in the contract
will remain when work on it is com-
pleted, and nearby property, as de-
scribed in paragraph (b) of this defini-
tion, used by the contractor or sub-
contractor during construction that,
because of proximity, can reasonably
be included in the site.

(b) Except as provided in paragraph
(c) of this definition, fabrication
plants, mobile factories, batch plants,
borrow pits, job headquarters, tool
yards, etc., are parts of the site of the
work; provided they are dedicated ex-
clusively, or nearly so, to performance
of the contract or project, and are so
located in proximity to the actual con-
struction location that it would be rea-
sonable to include them.

(c) The site of the work does not in-
clude permanent home offices, branch
plant establishments, fabrication
plants, or tool yards of a contractor or
subcontractor whose locations and con-
tinuance in operation are determined
wholly without regard to a particular
Federal contract or project. In addi-
tion, fabrication plants, batch plants,
borrow pits, job headquarters, yards,
etc., of a commercial supplier or
materialman which are established by
a supplier of materials for the project
before opening of bids and not on the
project site, are not included in the site
of the work. Such permanent, pre-
viously established facilities are not a
part of the site of the work, even if the
operations for a period of time may be
dedicated exclusively, or nearly so, to
the performance of a contract.

Wages, as used in this subpart, means
the basic hourly rate of pay; any con-
tribution irrevocably made by a con-
tractor or subcontractor to a trustee or
to a third person pursuant to a bona
fide fringe benefit fund, plan, or pro-
gram; and the rate of costs to the con-

tractor or subcontractor which may be
reasonably anticipated in providing
bona fide fringe benefits to laborers
and mechanics pursuant to an enforce-
able commitment to carry out a finan-
cially responsible plan or program,
which was communicated in writing to
the laborers and mechanics affected.
The fringe benefits enumerated in the
Davis-Bacon Act include medical or
hospital care, pensions on retirement
or death, compensation for injuries or
illness resulting from occupational ac-
tivity, or insurance to provide any of
the foregoing; unemployment benefits;
life insurance, disability insurance,
sickness insurance, or accident insur-
ance; vacation or holiday pay; defray-
ing costs of apprenticeship or other
similar programs; or other bona fide
fringe benefits. Fringe benefits do not
include benefits required by other Fed-
eral, State, or local law.

[53 FR 4935, Feb. 18, 1988, as amended at 57
FR 44263, Sept. 24, 1992; 59 FR 67038, Dec. 28,
1994]

22.402 Applicability.

(a) Contracts for construction work.
(1) The requirements of this subpart

apply—
(i) Only if the construction work is,

or reasonably can be foreseen to be,
performed at a particular site so that
wage rates can be determined for the
locality, and only to construction work
that is performed by laborers and me-
chanics at the site of the work;

(ii) To dismantling, demolition, or
removal of improvements if a part of
the construction contract, or if con-
struction at that site is anticipated by
another contract as provided in sub-
part 37.3;

(iii) To the manufacture or fabrica-
tion of construction materials and
components conducted in connection
with the construction and on the site
of the work by the contractor or a sub-
contractor under a contract otherwise
subject to this subpart; and

(iv) To painting of public buildings or
public works, whether performed in
connection with the original construc-
tion or as alteration or repair of an ex-
isting structure.

(2) The requirements of this subpart
do not apply to—
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(i) The manufacturing of components
or materials off the site of the work or
their subsequent delivery to the site by
the commercial supplier or
materialman;

(ii) Contracts requiring construction
work that is so closely related to re-
search, experiment, and development
that it cannot be performed separately,
or that is itself the subject of research,
experiment, or development (see para-
graph (b) of this section for applicabil-
ity of this subpart to research and de-
velopment contracts or portions there-
of involving construction, alteration,
or repair of a public building or public
work);

(iii) Employees of railroads operating
under collective bargaining agreements
that are subject to the Railway Labor
Act; or

(iv) Employees who work at contrac-
tors’ or subcontractors’ permanent
home offices, fabrication shops, or tool
yards not located at the site of the
work. However, if the employees go to
the site of the work and perform con-
struction activities there, the require-
ments of this subpart are applicable for
the actual time so spent, not including
travel unless the employees transport
materials or supplies to or from the
site of the work.

(b) Nonconstruction contracts involving
some construction work. (1) The require-
ments of this subpart apply to con-
struction work to be performed as part
of nonconstruction contracts (supply,
service, research and development,
etc.) if—

(i) The construction work is to be
performed on a public building or pub-
lic work;

(ii) The contract contains specific re-
quirements for a substantial amount of
construction work exceeding the mone-
tary threshold for application of the
Davis Bacon Act (the word substantial
relates to the type and quantity of con-
struction work to be performed and not
merely to the total value of construc-
tion work as compared to the total
value of the contract); and

(iii) The construction work is phys-
ically or functionally separate from,
and is capable of being performed on a
segregated basis from, the other work
required by the contract.

(2) The requirements of this subpart
do not apply if—

(i) The construction work is inciden-
tal to the furnishing of supplies, equip-
ment, or services (for example, the re-
quirements do not apply to simple in-
stallation or alteration at a public
building or public work that is inciden-
tal to furnishing supplies or equipment
under a supply contract; however, if a
substantial and segregable amount of
construction, alteration, or repair is
required, such as for installation of
heavy generators or large refrigerator
systems or for plant modification or re-
arrangement, the requirements of this
subpart apply); or

(ii) The construction work is so
merged with nonconstruction work or
so fragmented in terms of the locations
or time spans in which it is to be per-
formed, that it is not capable of being
segregated as a separate contractual
requirement.

22.403 Statutory and regulatory re-
quirements.

22.403–1 Davis-Bacon Act.
The Davis-Bacon Act (40 U.S.C. 276a–

276a–7) provides that contracts in ex-
cess of $2,000 to which the United
States or the District of Columbia is a
party for construction, alteration, or
repair (including painting and decorat-
ing) of public buildings or public works
within the United States, shall contain
a clause (see 52.222–6) that no laborer or
mechanic employed directly upon the
site of the work shall receive less than
the prevailing wage rates as deter-
mined by the Secretary of Labor.

22.403–2 Copeland Act.
The Copeland (Anti-Kickback) Act

(18 U.S.C. 874 and 40 U.S.C. 276c) makes
it unlawful to induce, by force, intimi-
dation, threat of procuring dismissal
from employment, or otherwise, any
person employed in the construction or
repair of public buildings or public
works, financed in whole or in part by
the United States, to give up any part
of the compensation to which that per-
son is entitled under a contract of em-
ployment. The Copeland Act also re-
quires each contractor and subcontrac-
tor to furnish weekly a statement of
compliance with respect to the wages
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